GoODSs BEHIND BARS: How Religious Liberty
Has Been Sent Directly to Jail, and How to
Get Out of Jail Free

Spencer T. Proffitt’

I. INTRODUCTION

The Free Exercise Clause of the United States Constitution' is commonly
considered a safeguard against the government’s infringement on free
citizens’ rights to worship as they see fit. Unfortunately, recent Supreme
Court decisions have eroded the protections that were once given to the free
exercise of religion when those freedoms were assaulted by facially neutral
state laws.” Even worse, due to the Court’s response to legislation
attempting to restore constitutional protections to the free exercise of
religion, the nation has come to a topsy-turvy situation where convicted
criminals actually have more protection for their religious liberty than free
citizens do.> This is especially true for followers of minority and
nonmainstream religions,” who have little means to protect their rights
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1. U.S. ConsT.amend. I, cl. 2.

2. Seeinfra Part IV.

3. SeeinfraPart V.

4.  Some limited discussion has been had concerning what constitutes a nonmainstream
religion, mostly centering on whether or not to include Judaism in the pantheon of mainstream
religions. See Stephen M. Feldman, Empiricism, Religion, and Judicial Decision-Making, 15
WM. & MARY BILL RTS. J. 43, 54-55 & n.69 (2006). Yet the major world religions, such as
Judaism and Islam, are familiar enough to the American people that some may consider them
mainstream. Similarly, the term minority religion is troublesome because the religious sect with
the most adherents in the U.S. is Catholicism, which has a mere plurality. See id. In the interest
of clarity, this Comment will use the term “majority religion” for the most commonly accepted
Christian sects, such as Catholics, Presbyterians, Baptists, Lutherans, etc. The term “minority
religion” will be used for major world religions—Judaism, Buddhism, Hinduism, Islam, etc.—
that cannot be said to be a part of our “Judeo-Christian™ heritage, see id., but still bear some
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through the political process. The best way to illustrate this conundrum is
with the use of a hypothetical.

Finn McCool is a resident of the State of Confusion, the fifty-first state
in the Union. The Confusion Legislature has determined that Halloween, a
secular American holiday celebrated by people of many faiths (or no faith),
is a threat to public safety. In the legislative process, the legislature made
findings that, on the night of Halloween, incidents of vandalism and
underage debauchery are exponentially higher. After making such findings,
and to promote public peace and safety, it passes legislation adding section
13-666 to the Confusion Revised Statutes (“C.R.S.”):

§ 13-666 Conduct related to Halloween celebrations prohibited

Any and all conduct reasonably related to the secular
celebration of Halloween is prohibited.

The following conduct shall be deemed related to Halloween, if
it happens on or about the thirty-first day of October:

Wearing a costume;

Making or buying ghosts, goblins, witches, skeletons and
related objects;

Carving pumpkins;
Bobbing for apples; or

Any activity which a reasonable member of the community
would consider related to Halloween.

Violation of this section is a class 4 misdemeanor, punishable
by a minimum of a fifty dollar fine and a maximum of 6 months in
prison.

passing familiarity in our culture due to sheer numbers worldwide. The term “nonmainstream
religion” will be used to refer to those religions, both Christian and non-Christian, that are so
unfamiliar as to be viewed with some skepticism. Such religions include Wicca, Paganism,
Amish, Seventh Day Adventists, etc. This seems to be in keeping with Cutter v. Wilkinson, 544
U.s. 709, 712 (2005), which referred to the petitioners as members of nonmainstream
religions—Satanism, Asatru (a Pagan religion), Wicca, and Church of Jesus Christ Christian (an
Aryan religion).
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Mr. McCool, however, is Wiccan.” Samhain (pronounced SAW-win) is
one of eight major holidays celebrated by Wiccans, and one of the two most
important celebrations—Samhain (October 31) celebrates the beginning of
the dark half of the year, and Beltaine (May 1) celebrates the beginning of
the light half of the year.® The celebrations of Samhain have similar roots to
those of the secular holiday of Halloween and contain many of the same
trappings.

On the night of October 31, the police receive an anonymous tip from a
neighbor stating that Halloween celebrations are taking place at the McCool
residence. The police investigate and find people wearing masks and
carving pumpkins (traditional Samhain rituals). McCool is arrested and
refuses to make a plea agreement. He is subsequently convicted and
sentenced to 30 days in prison. He decides to fight his conviction under the
Free Exercise Clause of the Constitution,’ but the suit fails.

McCool’s appeal is decided in early October, and his thirty-day sentence
begins on October 15, so he is in the Confusion State Prison the next time
October 31 rolls around. Feeling pious and rebellious, he creates skeletons
and black cats during arts and crafts time. Pursuant to regulations banning
Halloween activities, he is disciplined and ordered to destroy his crafts. Still
feeling cantankerous, he fights the official action again, but this time the
suit succeeds. McCool is astounded that, as a convicted criminal, he has the
freedom to do the very things that landed him in prison to begin with; he
has more protection for his religious freedom in prison than he had had as a
free citizen.

What could possibly cause such a counterintuitive result? The answer
lies in the differing standards of review in cases alleging that a facially
neutral state law of general applicability infringes on religious liberty. One
standard is applied to such cases brought by prisoners, and another standard,
one more deferential to government actions, is applied to those brought by
free citizens. The result is that convicted felons have more protection under
the Free Exercise Clause than law abiding citizens—a state of affairs that
will be termed the Prisoner’s Paradox throughout this Comment. These
differing standards came about as a result of an epic struggle between the
Court and Congress regarding which standard should apply to facially

5. For more information on Wicca and other “pagan” religions, see generally MICHAEL
YORK, PAGAN THEOLOGY: PAGANISM AS A WORLD RELIGION (2003); Lynne Hume,
Creating Sacred Space: Outer Expressions of Inner Worlds in Modern Wicca, 13 J.
CONTEMPORARY RELIGION 309 (1998).

6. Gerry Thompson, The Lusty Month of May, 93 UTNE READER, May/June 1993, at 129,
129-30.

7.  U.S.CoONST. amend. I, cl. 2.
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neutral state laws that may infringe on an individual’s religious freedom.®
Yet there is hope that this conundrum can be unraveled.

The purpose of this Comment is to analyze the Prisoner’s Paradox and its
possible solutions. Part II looks at the general application of the strict
scrutiny and rational basis standards, defining and analyzing each. Part I1I
turns to the evolution of the Supreme Court’s standard of review in First
Amendment Free Exercise Clause jurisprudence,’ culminating in an
acceptance of strict scrutiny review for state laws of general applicability
that substantially infringe upon religious liberty. Part IV lays out the
Court’s abandonment of strict scrutiny for such state laws and its move
towards rational basis review. Part V provides a closer examination of the
Prisoner’s Paradox as created by the Court’s rejection of the Religious
Freedom Restoration Act (“RFRA,” often pronounced “ruffra”) and
subsequent embrace of the Religious Land Use and Institutionalized
Persons Act (“RLUIPA,” often pronounced “are-loopa”). Part VI discusses
alternative solutions, arguing that placing both under a strict scrutiny
analysis would be the most optimal solution. Finally, Part VII discusses the
various methods of bringing about such a solution.

1I. LEVELS OF SCRUTINY APPLIED TO STATE ACTION

Since the Constitution limits the powers of the government in regulating
the lives of the governed, citizens have called on the judiciary to challenge
the government’s authority since America’s earliest history.'® However,
most of the restrictions upon government within the Constitution were held
to apply only to the federal government, with the states retaining almost
plenary power."" The end result was that the vast majority of the Bill of
Rights did not operate as a check on laws passed by the states."

When the Fourteenth Amendment was passed in 1868, many argued that
the Privileges and Immunities Clause therein was meant to extend the

8. SeeinfraPart V.

9.  The erosion of protection of minority religions under the Establishment Clause, U.S.
ConsT. amend. [, cl. 1, is beyond the scope of this Comment. For an exploration of this issue,
see Ivan E. Bodensteiner, The Demise of the First Amendment as a Guarantor of Religious
Freedom, 27 WHITTIER L. REV. 415, 428-34 (2005).

10. See, e.g., McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819) (upholding the
government’s authority to create a national bank); see also ERWIN CHEMERINSKY,
CONSTITUTIONAL LAW: PRINCIPLES & POLICIES § 6.1 (1997).

11.  See Barron v. City of Baltimore, 32 U.S. (7 Pet.) 243, 247-50 (1833) (holding that
restrictions in the U.S. Constitution did not apply to states unless the intention to do so is
expressly stated therein).

12. CHEMERINSKY, supra note 10, § 6.3.
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protections embodied in the Bill of Rights to individuals as against state
actions.” The Supreme Court at the time, however, foreclosed that
possibility in The Slaughter-House Cases, holding that the privileges and
immunities of citizenship “are left to the State governments for security and
protection.”'* In the early 20th Century, however, a differently constituted
Court used the Due Process Clause of the Fourteenth Amendment to
incorporate at least some of the Bill of Rights protections against state
action.”” Since that time, various cases have incorporated nearly all of the
Bill of Rights protections into the Fourteenth Amendment.'¢

The new application of the Bill of Rights to state action brought about
the need for a framework for the analysis of state laws that arguably
infringe upon protected rights. Three main levels of scrutiny—the main
difference between them being the amount of deference given to
governmental action—have been developed to apply to an individual’s
claim that the government, whether federal or state, has infringed upon his
or her liberty: rational basis, strict scrutiny, and intermediate scrutiny.

A. Rational Basis

Since it was among the earliest-stated standards enunciated in the
American judicial system, with roots going back as far as 1819, it is
appropriate to look at rational basis first. Rational basis as a standard of
review for governmental action finds its roots in the reasoning of one of our
greatest—or at least most infamous—Justices, John Marshall. In McCulloch
v. Maryland,"” he authored an opinion which, among other things, upheld
the federal government’s authority to create the U.S. Bank. In doing so,
Marshall pronounced the penultimate test of the constitutionality of federal
action: “Let the end be legitimate, let it be within the scope of the
constitution [sic], and all means which are appropriate, which are plainly
adapted to that end, which are not prohibited, but consist with the letter and
spirit of the constitution [sic], are constitutional.”'® This formulation laid the
foundation for the rational basis standard: The government must have a

13. U.S. ConsT. amend. XIV, § 1 (“No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States.”); see Duncan v.
Louisiana, 391 U.S. 145, 166 (1968) (Black, J., dissenting) (stating that the Privileges and
Immunities Clause “seem[s] to [be] an eminently reasonable way of expressing the idea that
henceforth the Bill of Rights shall apply to the States™).

14. 83 U.S. (16 Wall.) 36, 78 (1872).

15. See Twining v. New Jersey, 211 U.S. 78 (1908).

16. CHEMERINSKY, supra note 10, § 6.3.3 nn.57-77 and accompanying text (citing cases).

17. 17 U.S. (4 Wheat.) 316 (1819).

18. Id at42l.
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legitimate end, and the legislation passed must be plainly adapted to that
end. At first, this proscription applied only to federal laws because Congress
could pass legislation only in certain limited arenas,'” but in the early 20th
Century, the rational basis test came into its own as Equal Protection
challenges to classifications made in state and federal statutes became more
commonplace.”

In Lindsley v. Natural Carbonic Gas Co.,*' the Court laid out one of the
earliest formulations of the modern version of rational basis scrutiny, which
was very deferential to the government. It stated:

[I]f any state of facts reasonably can be conceived that would
sustain [the law], the existence of that state of facts at the time the
law was enacted must be assumed. . . . One who assails the
classification in such a law must carry the burden of showing that
it does not rest upon any reasonable basis, but is essentially
arbitrary.?

Under this standard, the government would not even have to have a valid
reason for passing the law—so long as it could come up with a half-
respectable rationalization for it if and when 1t was challenged. It is difficult
to 1magine a plaintiff carrying the requisite burden under such a
formulation; any decent government lawyer can come up with some
explanation to avoid utter arbitrariness.

About a decade later, the Court eased the burden on plaintiffs somewhat,
adding that the classification must have a “fair and substantial relation to
the object of the legislation, so that all persons similarly circumstanced shall
be treated alike.”” Still, the Court continued to allow the government to
rationalize post hoc.* Indeed, this allowance still survives mostly intact to
this day.” Nearly 100 years since the rational basis test was formulated,
there is still a “presumption of rationality,” and the plaintiff still shoulders
the burden of a “clear showing of arbitrariness and irrationality.”*® Thus, the
rational basis test still presents a barrier that is difficult for a plaintiff to
overcome.

19. See supra text accompanying notes 10-16.

20. See generally CHEMERINSKY, supra note 10, § 9.2 (discussing the formulation and
application of rational basis review in Equal Protection cases).

21. 220 U.S. 61 (1911).

22. Id at 78-79.

23. F.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920).

24. See generally id.

25. See 16B AM. JUR. 2D Constitutional Law § 813 (2007) (“[A] court will accept . . .
rationales constructed after the fact, unless its examination of circumstances forces the court to
conclude that they could not have been a goal of the classification.”).

26. Hodel v. Indiana, 452 U.S. 314, 331-32 (1981).
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Post-hoc rationalization and presumptions of government rationality
aside, the Court has at times formulated the rational basis test quite
succinctly, stating that a classification must be “rationally related to a
legitimate state interest.””’ Thus stated, it almost seems possible for a
plaintiff to succeed in showing the lack of such a relation. However, in
addition to the presumption of rationality, the government has no duty
under rational basis to attempt to find the “fairest” or “least restrictive
means” to achieve a nominally legitimate state interest.”® The combination
of all these factors makes it easy to see that rational basis provides a type of
scrutiny that is “minimal in theory [but] nonexistent in practice.””

B. Strict Scrutiny

A few decades after announcing the modern formulation of rational
basis, the Court seemed to recognize that rational basis did not afford
enough protection against government impingement of certain essential
rights. The notorious fourth footnote in United States v. Carolene Products
Co.”® intimates that the restrictions of certain rights call for a “more
exacting judicial scrutiny,” and discrimination against “discrete and insular
minorities” may require a similarly “more searching judicial inquiry.”™"
Scarcely four years later, the term “strict scrutiny” appeared in a case
challenging the sterilization of some criminals, but not others, on Equal
Protection grounds.’

The modern formulation of strict scrutiny is a two-prong test.”
Ironically, the first prong, now commonly articulated as a “compelling
governmental interest,” was first introduced to uphold the now infamous
removal of Japanese Americans to internment camps in Korematsu v.
United States.*® The second prong of the modern formulation had been
previously laid out in Murdock v. Pennsylvania,” which held that certain
rights required that any needed regulations be “narrowly drawn” to avoid

27. New Orleans v, Dukes, 427 U.S. 297, 303 (1976).

28. See 16B AM. JUR. 2D, supra note 25, § 813.

29. JEFFREY M. SHAMAN, CONSTITUTIONAL INTERPRETATION: ILLUSION AND REALITY 90
(2001), cited in Richard H. Fallon, Jr., Strict Judicial Scrutiny, 54 UCLA L. REv. 1267, 1300
n.191 (2007).

30. 304 U.S. 144 (1938).

31. Id at 152 n4.

32. Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).

33. CHEMERINSKY, supra note 10, § 6.5.

34. 323 U.S. 214 (1944); see id. at 216 (stating that “pressing public necessity” may
justify government incursions on individual liberty).

35. 319 U.S. 105 (1943).
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unnecessary curtailment of fundamental rights.*® The combination of these
two concepts makes up the modern strict scrutiny test—there must be a
compelling governmental purpose and the regulation must be narrowly
tailored to the fulfillment of that purpose.’’

This standard is clearly much more forgiving to plaintiffs. It is far easier
to show that a statute is not narrowly drawn to meet a compelling
governmental need than it is to show that a law is wholly arbitrary. In
addition, the burden is shifted to the government to prove a compelling
interest and that the legislature was careful in drafting the law to meet that
interest without an undue burden on liberty.”® As if that were not enough
protection for a plaintiff’s rights, the Court will often invalidate a law if
there is any conceivable way to meet the compelling governmental need
with a less restrictive law; if a plaintiff or the Court can come up with such
an option, the government fails.”” Because of the large burden the
government must carry when strict scrutiny is applied, one scholar has
famously declared that this standard is “strict in theory and fatal in fact.””*

Whether or not this is true, the Court has decided to limit its application,
even when legislation infringes on certain liberties. Accordingly, courts
apply strict scrutiny in two limited categories: Fourteenth Amendment
Equal Protection cases involving “suspect” classifications,” and cases
involving the infringement of a “fundamental” right.** The cases dealing
with suspect classifications largely deal with racial discrimination;* those
dealing with fundamental rights typically implicate either rights enumerated
in the Bill of Rights,* or substantive due process rights such as privacy.*
All other classifications and rights are relegated to rational basis review,*
with a mere few being given “intermediate scrutiny.”’

36. Id at116-17.

37. 16B AM. JUR. 2D, supra note 25, § 815.

38. Id.

39. E.g,Att’y Gen. of N.Y. v. Soto-Lopez, 476 U.S. 898, 909-10 (1986).

40. Gerald Gunther, The Supreme Court 1971 Term—Forward: In Search of Evolving
Doctrine on a Changing Court: A Model for a Newer Equal Protection, 86 HARV. L. REV. 1, §
(1972).

41. E.g.,Korematsu v. United States, 323 U.S. 214, 216 (1943).

42. FE.g,Roev. Wade, 410 U.S. 113, 152 (1973) (speaking of “personal rights that can be
deemed ‘fundamental’ or ‘implicit in the concept of ordered liberty’”).

43, See, e.g., Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 273 (1986); Palmore v.
Sidoti, 466 U.S. 429, 432 (1984).

44. See, e.g., RAV. v. City of St. Paul, 505 U.S. 377, 382 (1992); Wisconsin v. Yoder,
406 U.S. 205, 214 (1972).

45. See, e.g., Roe, 410 U.S. at 152-53; Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).

46. CHEMERINSKY, supra note 10, § 6.5.

47. See infra Part 11.C.
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C. Intermediate Scrutiny

As mentioned above, a few cases have applied a level of scrutiny falling
somewhere between strict scrutiny and rational basis, known sometimes as
“intermediate scrutiny.”*® This level of scrutiny requires a law to be
“substantially related to an important government purpose,” and it thus lies
in between rational basis and strict scrutiny in terms of its deference to
government action.” Intermediate scrutiny applies mostly in cases
regarding gender discrimination, speech in public forums, and limited other
applications.”

I11. EVOLUTION OF FREE EXERCISE PROTECTION AGAINST LAWS OF
GENERAL APPLICABILITY: THE WAXING AND WANING OF STRICT SCRUTINY

The treatment of Free Exercise challenges to state and federal laws has
fluctuated dramatically since the nineteenth century.’’ This Part traces those
fluctuations with an emphasis on the treatment of Free Exercise challenges
to state laws that are purportedly neutral to religion—culminating in the
high-water mark of the Court’s decisions in Sherbert v. Verner* and
Wisconsin v. Yoder It then discusses the recession of Free Exercise
protection leading up to the abandonment of strict scrutiny for Free Exercise
challenges to neutral state laws of general applicability.*

A. The Early Cases

One of the first examples of a challenge to a facially neutral law
impacting the free exercise of religion is Reynolds v. United States.”
Therein the Court upheld a nineteenth century bigamy law as applied to
members of a religion that included bigamy as one of its articles of faith.” It
is hard to say exactly what level of scrutiny was applied in Reynolds, but

48. CHEMERINSKY, supra note 10, § 6.5. Since this level of scrutiny will not play a large
role in the analysis of this Comment, it is discussed only briefly here. See infra Part VI,

49. Id.

50. Id.

51. For a more thorough review of the history of Free Exercise Clause protection, see
generally Philip Weinberg, O Centro Espirita: The Supreme Court Raises the Spirits of the Free
Exercise Clause, 32 U. DAYTON L. REV. 385, 387401 (2007).

52. 374 U.S. 398 (1963).

53. 406 U.S. 205 (1972).

54. See infra Part I11.C.

55. 98 U.S. 145 (1878).

56. Seeid. at 161.
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federal courts have since confirmed that case’s holding under strict scrutiny
analysis.”’

The Court had little opportunity to review religious rights under similarly
“neutral” laws until the 1940s, when religion won some ground through
analysis under a Free Speech framework. In Cantwell v. Connecticut, > the
Court invalidated a state law requiring a permit to solicit funds for any
“alleged religious, charitable, or philanthropic cause.”” Although the Court
briefly mentioned the Free Exercise Clause,” its primary basis for decision
was the Free Speech Clause.®' Still, the discussion was couched in terms of
freedom of religion, and Cantwell can be seen as an early victory for the
Free Exercise Clause.”’ Indeed, Cantwell is commonly considered the case
that incorporated the Free Exercise Clause into the Fourteenth
Amendment’s due process protections against state action.”

Unfortunately, the Court backslid somewhat in Minersville School
District v. Gobitis,** in which it upheld a requirement that a minor
Jehovah’s Witness student—a member of a religion viewed with particular
skepticism at the time—salute the American flag. In doing so, the Court
stated categorically that the Free Exercise Clause provided for no
exceptions to “legislation of general scope not directed against doctrinal
loyalties of particular sects.”® However, the Court seemed to realize its
mistake a few short years later and reversed course, overruling Gobitis.®®
Although this too was done on Free Speech grounds, the Court was clearly
mindful of Free Exercise protection when it stated that “no official . . . can
prescribe what shall be orthodox in politics, nationalism, [or] religion.”®

Despite occasional success, however, minority and nonmainstream
religions still had a difficult time obtaining relief from facially neutral laws

57. See Potter v. Murray City, 760 F.2d 1065, 1070 (10th Cir. 1985) (“In light of [the
fundamental value of monogamyl], the State is justified, by a compelling interest, in upholding
and enforcing its ban on plural marriage to protect the monogamous marriage relationship.”).

58. 310 U.S. 296 (1940).

59. Id. at301-02.

60. Id at303.

61. Seeid. at 307-09.

62. Seeid. at 305 (stating that the discretion invested in public officials regarding whether
or not to issue a permit could result in a “censorship of religion” in contravention of the First
Amendment).

63. See supra text accompanying notes 10-16.

64. 310 U.S. 586 (1940).

65. Id. at 594. It is interesting to note that Justice Stone, the author of the influential
footnote four in United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938), wrote
the sole dissent, calling for a more “careful scrutiny.” /d. at 606, cited in Weinberg, supra note
51, at 389.

66 . W. Va. State Bd. of Educ. v. Bamnette, 319 U.S. 624 (1943).

67. Id at642.
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that nonetheless impinged their free exercise of religion® As a
nonmainstream religion particularly susceptible to subtle discrimination and
especially powerless in the political process, Jehovah’s Witnesses were hit
harder than most. Despite several challenges to the use of laws of general
applicability that effected discrimination, only a few succeeded.”

Other minority religions did not fare well either. For example, Orthodox
Jews were unsuccessful in challenging Sunday closing laws, which
perpetrated economic persecution of their religion because it had its
Sabbath on Saturdays.” Aside from those already mentioned, the vast
majority of the challenges that succeeded were related to taxation and
licensing laws as applied to religious solicitation. In other words, only the
clearest burdens on religious liberties—those shared by majority religions—
seemed to be defeated.”

B. The Coming of Strict Scrutiny

After the 1960s hit, a few Court cases appeared to give greater meaning
to the Free Exercise Clause.”” Sherbert v. Verner overturned a state’s
decision not to pay unemployment benefits to a Seventh Day Adventist who
refused to work on Saturday for religious reasons.” Sherbert, the plaintiff,
would not take an alternative job because it too would require her to work
Saturdays, so she filed for unemployment benefits.”* Ultimately, she was
denied because she voluntarily refused to take “suitable work when offered
[her] by the employment office or the employer.””

Even though it was a refusal of benefits, and not a law directly
prohibiting some aspect of her religious practice or requiring conduct
directly opposed to her religious beliefs, the Court characterized it as a
penalty for “the free exercise of her constitutional liberties.””® More
importantly, the Court questioned whether there was a compelling state
interest, further stating: “It is basic that no showing merely of a rational
relationship to some colorable state interest would suffice . . . in this highly

68. Weinberg, supra note 51, at 390-91.

69. Id

70. Braunfeld v. Brown, 366 U.S. 599 (1961).

71.  Cf CHEMERINSKY, supra note 10, § 12.3.2.1.

72. See, e.g., Wisconsin v. Yoder, 406 U.S. 205 (1972); Sherbert v. Verner, 374 U.S. 398
(1963).

73. 374 U.S. at 399-400.

74. ld

75. Id. at401.

76. Id. at 406.
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sensitive constitutional area . . . .”7 Although the Court found no
compelling interest, it asserted that even if it had, the government would
still have to demonstrate that “no alternative forms of regulation would
[serve such interests] without infringing First Amendment rights.””®
Although the Court never used the word “scrutiny,” it could not have been
clearer that it was eschewing the governmental deference of rational basis
for the strict scrutiny standard, which is more protective of individual
liberty.

Nine years later, the Court struck down a law of compulsory education
as applied to the Amish, who believed that formal education past the 8th
grade exposed their children to views that were too worldly.” This decision
was a decisive victory for the religious liberty of nonmainstream religions,
particularly because the burden, encompassing a mere five dollar fine,*® was
slight, and the state interest in universal education was found to be
compelling under most circumstances.?’ This decision implied that, even
when the government’s interest is compelling, any restriction on religious
liberty must be narrowly tailored to fit the specific circumstances.®

The cases of Sherbert and Yoder, however, would later be seen as the
high water mark for the protection of religious liberty against state laws of
general applicability.* The following sections illustrate that such protection
has not been seen since, at least under federal law.

C. Cracks in the Armor

Whatever comfort nonmainstream religions could take from the
application of strict scrutiny in Sherbert and Yoder, subsequent cases
showed that such comfort was hollow. The Court narrowly applied its
precedent and mainly struck down only laws conditioning government
benefits on an individual’s willingness to act contrary to his or her religious
beliefs.* Contrary to what one would expect with strict scrutiny analysis,
where the expectation is that government action infringing on a
fundamental right will be struck down in most cases, the Court has never

77. W

78. Id. at407.

79. Wisconsin v. Yoder, 406 U.S. 205, 207-09 (1972).
80. Id at208.

81. Id at221.

82. Id at222-29.

83. Seeinfra Parts II1.C & IV.

84. See, eg., Frazee v. Ill. Dep’t of Income Sec., 489 U.S. 829 (1989); Hobbie v.
Unemployment Appeals Comm’n, 480 U.S. 136 (1987); Thomas v. Review Bd., 450 U.S. 707
(1981).
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overturned such regulation outside the arena of government benefits with
the sole exception of Yoder.® Just as some instances of the application of
the rational basis test have been called “rational basis with bite,”*® perhaps
the Court’s application of strict scrutiny in this arena can be called “strict
scrutiny lite.”

Indeed, in one case purporting to apply strict scrutiny, a concurring
Justice seemed to admit that it was doing anything but. In United States v.
Lee, " the majority denied an Amish claim that payment of Social Security
taxes was contrary to the Amish belief that they should take care of their
own elderly.®® The Court held that the government had a compelling interest
in universal participation in the social security program and that providing
an exemption for the Amish would open the door for others to claim a
similar exemption, as well as exemptions for other taxes.”” Justice Stevens
concurred in the result, but also expressed the opinion that the majority
overstated its concerns and suggested instead that rational basis should
apply to all “neutral law[s] of general applicability.”*

At least part of the Court seemed to take this advice to heart four years
later. In Bowen v. Roy,’' the majority started by making the seemingly
innocuous statement that the Free Exercise Clause prohibits only
governmental regulation on what a plaintiff “believe[s] or what [a plaintiff]
may do,” not on how the government orders its internal affairs.”” As applied
to the facts of that case, it meant that regardless of whether the plaintiffs
could receive an injunction on the government’s requirement that they
provide social security numbers as a prerequisite to obtaining governmental
benefits, the plaintiffs could not stop the government from using such
numbers, supplied unilaterally by the government, in their internal record
keeping.”

The plurality opinion, however, went much further. Although it
acknowledged that the Free Exercise Clause implicates a fundamental
right,** it nevertheless rejected strict scrutiny as the means for analysis of

85. CHEMERINSKY, supra note 10, § 12.3.2.2.

86. See generally Gayle Lynn Pettinga, Rational Basis with Bite: Intermediate Scrutiny by
Any Other Name, 62 IND. L.J. 779 (1987).

87. 455 U.8. 252 (1982).

88. Id. at257-59.

89. Weinberg, supra note 51, at 393 (discussing Lee).

90. Lee, 455 U.S. at 26263 & n.3 (1982) (Stevens, J. concurring).

91. 476 U.S. 693 (1986).

92. Id. at 699-700.

93. Seeid.

94. Compare id. at 702 (stating that such rights hold “an important place in our scheme of
ordered liberty”) with Roe v. Wade, 410 U.S. 113, 152 (1973) (speaking of “personal rights that
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the requirement that the plaintiffs actively furnish their government-issued
social security number.” As justification for so jettisoning the strict scrutiny
requirement set out in Sherbert, the plurality appeared to reject Sherbert’s
characterization of the denial of benefits as a de facto fine or penalty.*® Still,
the plurality here was careful to limit such application only to cases where
governmental benefits were implicated, stating that “government regulation
that indirectly and incidentally calls for a choice between securing a
governmental benefit and adherence to religious beliefs is wholly different
from governmental action or legislation that criminalizes religiously
inspired activity or inescapably compels conduct that some find
objectionable for religious reasons.”””’

If the Court had later confined its decisions to the precedent thus stated,
it may not have been as destructive to the rights of adherents to minority
and nonmainstream religions; however, another four years later, the Court
went out of its way to expand the precedent to any “facially neutral” law
that threatened the free exercise of religion.”

IV. RATIONAL BASIS COMES AND CONQUERS

In the late Twentieth Century, a struggle ensued between the Court and
Congress on how to treat Free Exercise challenges to state laws. It started
with the Court’s decision to jettison strict scrutiny in cases where a neutral
state law of general applicability “incidentally” burdened the Free Exercise
of religion.”” Afterwards, Congress attempted to statutorily reinstate strict
scrutiny, and the Court resisted the attempt, ultimately overturning the
statute as it applied to state laws.'® This set the stage for Congress’s second

333

can be deemed ‘fundamental’ or ‘implicit in the concept of ordered liberty
Conn., 302 U.S. 318, 325 (1937))).

95. Bowen, 476 U.S. at 707 (“The Government should not be put to the strict test . . .
frequiring] the Government to justify enforcement of the use of Social Security number
requirement as the least restrictive means of accomplishing a compelling state interest.”).

96. Id. at 703 (“[Rejection of benefits] may indeed confront some applicants for benefits
with choices, but in no sense does it affirmatively compel appellees, by threat of sanctions, to
refrain from religiously motivated conduct.”). Compare id. with Sherbert v. Verner, 374 U.S.
398, 406 (1963) (“To deny an exemption to claimants who engage in certain forms of speech is
in effect to penalize them for such speech.” (quoting Speiser v. Randall, 357 U.S. 513, 518
(1958)).

97. Bowen, 476 U.S. at 706.

98. Seeinfra Part [V.

99. See infra Part IV A, Strict scrutiny is still applied, however, in cases where a state law
is determined to be neither neutral nor of general applicability, and instead applies only to
members of a particular religion. See, e.g., Church of Lukumi Babalu Aye, Inc. v. City of
Hialeah, 508 U.S. 520, 546 (1993).

100. See infra Part IV.B.

(quoting Palko v.
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