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STATEMENT OFFACTS

Our Client (“Agency”) is a staffing agency whichapes temporary workers with its clients.
Agency placed Plaintiff (“Plaintiff”) in a temponaremployment assignment to Agency’s client,
Company (“Company”). Agency paid Plaintiff's pagdks, and may have had some limited
authority to remove temporary workers from a pafc assignment. Company trained and
supervised Plaintiff, and directed her in her dutieCompany also had absolute authority to
terminate temporary workers from their assignmeé@ampany.

At some point during this assignment, Company eallitg discriminated against Plaintiff
because she was pregnant. It is not clear whdiettAgency of the alleged discrimination;
however, at some point Agency became aware of ti#fanconcerns. Agency immediately
contacted Plaintiff’'s supervisor and offered tadfiRlaintiff alternative placement with a different
client. Plaintiff declined Agency’s offer of reagsment.

Sometime after Agency was notified of the allegestrimination, Company requested that
Plaintiff be taken off the assignment, citing “ail@ance and availability” issues. Agency was
contractually bound to honor this request and hadauthority to require Company to retain
Plaintiff. Agency therefore removed Plaintiff froner assignment with Company and found her
an alternative assignment within a few days.

Plaintiff subsequently filed a complaint with thequ&al Employment Opportunity
Commission (the “EEOC”). The EEOC has filed a ctaim in the federal court for the District of
Arizona. In the complaint, the EEOC charges thgercy engaged in “unlawful employment
practices,” in violation of Sections 703(b) and @4 Title VII of the Civil Rights Act of 1964, as
amended, (“Title VII”), 42 U.S.C. 88 2000e-2(b) aB(h), which apply to employment agencies.
The only example of such practices given by the EE® “honoring [Company’s] retaliatory
request to terminate Ms. Plaintiff's work assigniien
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| SSUESPRESENTED

) Did Agency violate the Title VII provisions thataly to “employment agencies” when it
honored Company’s request to remove Plaintiff?

II) Is Agency an “employer” in an “employment relatibips’ with Plaintiff, such that the
requirements of Title VII relating to employers idapply?

ll) If Agency were found to be an employer, could ithetd liable for Company’s alleged,
discriminatory actions?

BRIEFANSWERS

) NO. Agency complied with the provisions of Titlell\that apply specifically to
“employment agencies.” Agency did not discriminate referring Plaintiff for
employment. In addition, Agency did not retalisdgainst Plaintiff for opposing
unlawful employment practices.

) PROBABLY NOT. Although Agency meets the statutadfinition of “employer,” it

must also have had an employment relationship Ri#intiff in order to have violated
Title VII. There is some question as to which tesapply in order to determine whether
there is such a relationship. The tests diffelodsow much weight to give to an entity’s
authority to hire and fire an alleged employee. démthe test applied by a plurality of
the courts which have examined the issue in thérggaagency context, Agency should
not be liable as Plaintiffs employer. However,ist uncertain which test the Ninth
Circuit would apply.

[l)  NO. Agency itself committed no discriminatory acti Company is not Agency’s agent
such that Agency could be held liable under an egdémeory of liability. Although an
employer may be held liable for the harassmentrnotployee by independent third
parties if the employer is aware of the harassnaemt does not take prompt and
adequate remedial action, there is no harassmkegedl here. Even if the third party
liability standard for harassment could be extentethngible employment actions such
as discriminatory termination, Agency took remediation that was both prompt and
adequate.
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DISCUSSION

Title VII prohibits various discriminatory employnt practices.See42 U.S.C. § 2000et
seq (2006) Different prohibitions apply depending on whethaar entity is classified as an
“employer” or an “employment agency.'Compare § 2000e-2(a) (prohibiting employers from
engaging in certain practicesjth 8 2000e-2(b) (prohibiting employment agencies fremgaging
in certain, different practices).

The definition of employment agency is relativelyaightforward: “any person regularly
undertaking with or without compensation to procemgployees for an employer, or to procure for
employees opportunities to work for an employer andudes an agent of such person.”
§ 2000e(c). A “person” is “one or more individuals. . partnerships, associations, [or]
corporations . . . .” 8 2000e(a). Since Agenautarly places temporary workers with its clients,
it probably qualifies as an employment agency.

The definition of employer is very broad: “a persengaged in an industry affecting
commerce who has fifteen or more employees. .8 2000e(b). Although the protections of Title
VII are not strictly limited to “employees” as deéid by the act, standing to assert a Title VII
violation against an “employer” requires some fasfremployment relationship, whether current,
prospective, or in the pasg.E.O.C. v. Pac. Maritime Ass'851 F.3d 1270, 1273 (9th Cir. 2003);
Williams v. Carusp966 F. Supp. 287, 295 (D. Del. 1997) (citiNgtionwide Mut. Ins. Co. v.
Darden 503 U.S. 318 (1992) (defining a covered employeder ERISA)); Lex K. Larson,
Larson’s Employment Discriminaticdh3.02 (1999).

Currently, the EEOC is only claiming violation @itle VII provisions that apply to
employment agencies. Agency is likely not lialbe ¥iolation of those provisions because it did
not discriminate in the referral process, and bseail did not retaliate against Plaintiff for
opposing unlawful employment practices. If the EE{@ter amends its complaint to claim that
Agency is liable as an employer, Agency is stidely not liable because 1) Agency is probably not
Plaintiff’'s employer for the purposes of Title VHnd 2) even if Agency were Plaintiff's employer,
it did not violate the provisions of Title VIl rdlag to employers.

|. Liability as an Employment Agency:

Agency has likely not committed an unlawful empl@nt practice as an employment
agency. Title VII describes the unlawful employmegmactices of employment agencies as
follows: “It shall be an unlawful employment priget for an employment agency to fail or refuse
to refer for employment, or otherwise to discrim@against, any individual because of his . . . sex

. ., or to classify or refer for employment amgividual on the basis of his...sex ... .2 4
U.S.C. §82000e-2(b) (2006). It also prohibits betinployers and employment agencies from
retaliating against a complaint of discrimination:
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It shall be an unlawful employment practice foreamployer to discriminate against
any of his employees or applicants for employmemtan employment agency . . .
to discriminate against any individual . . . be@hs has opposed any practice made
an unlawful employment practice by this subchapterpecause he has made a
charge, testified, assisted, or participated in amgnner in an investigation,
proceeding, or hearing under this subchapter.

§ 2000e-3(a).

Plaintiff was neither discriminated against in th&rral process, nor did Agency engage in
retaliation.

A. Discrimination in Client Referrals:

Agency did not discriminate in the referral prazesio determine whether an agency has
“fail[ed] or refuse[d] to refer for employment, otherwise discriminate[d] against any individual,”
courts use the “disparate treatment” and / or ‘aliape impact” analysis.Hill v. Miss. State
Employment Svc918 F.2d 1233, 1238 (5th Cir. 1991). BecauseBE®C does not allege that
pregnant persons in general are disparately imgaoye Agency’s practices and policies, this
discussion will focus on the “disparate treatmetalysis.

A finding of disparate treatment requires a shgwwh discriminatory animus.Hill, 918
F.2d at 1238. Such animus may be shown directigferred from circumstantial evidencél. A
plaintiff can make a prima facie showing of disanation in the referral process by showing
1) her membership in a protected group; 2) herificetion and availability for an assignment for
which a staffing agency is making referrals; 3) faglure to secure a referral, and 4) the staffing
agency’s later referral of non-members of the mtet group. See id.at 1239. Once the prima
facie case has been made, the staffing agency efay with a legitimate, non-discriminatory
reason for its practicesld. The plaintiff may overcome such a rebuttal byveing that the
legitimate reason is a mere pretext for discrimomatld.

Here, the EEOC can meet the first prong; the ptetegroup is pregnant persons. The
EEOC can also meet the second prong because Rlgumiified for a number of the Agency’s
available referrals. However, she fails to meat llnerden on the third prong. She secured a
referral from Agency in her initial assignment tor@any. In addition, she later received and
accepted two additional referrals after her teratréCompany was terminated. Moreover, she
received several other referrals which she turrmeng until she ultimately requested to be taken

off Agency’s contact list.

Even if Plaintiff can maintain that her reassignimfeom Company constituted a “failure to
secure a referral,” Agency has a legitimate, namaignatory reason for the reassignment:
Company requested it. Because the reassignmerures likely to be viewed as a retaliation claim,
and because a legitimate, nondiscriminatory rea@s@iso a defense against retaliation, it will be
discussed in more detail below.
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B. Retaliation:

To establish a prima facie case for retaliatioplaantiff must show 1) that she engaged in a
statutorily protected activity; 2) that the employeok an adverse personnel action; and 3) that a
causal connection existed between the twitorgan v. Fed. Home Loan Mortg. Cor@28 F.3d
647, 651 (D.C. Cir. 1985). Reassignment with thgom of alternative placement is not an adverse
action if it is instigated by the client and noethtaffing company.See Coles v. Kelly Services,
Inc., 287 F. Supp. 2d 25, 32-33 (D.D.C. 200Qyllis v. Mechanics & Farmers BanR94 F. Supp.
680, 686-87 (M.D.N.C. 1997)Reassignment may be adverse, however, if it isgatstd by the
staffing company for a discriminatory reaso@f. Sunkett v. Olsten Temp. Sy&&. C-94-20027
RPA, 1995 WL 507044 (N.D. Cal. Aug. 17, 1995). eTlrequest of a client for reassignment of a
temporary worker constitutes a legitimate, nondlsicratory reason which will rebut a prima facie
case absent a showing of pretekbles 287 F. Supp. 2d at 33-34.

In Mullis, a temporary worker was allegedly being subjetbesexual harassmenhullis,
994 F. Supp. at 682. She notified her supervistine client's premises as well as her contact at
the staffing agencyld. at 683. The staffing agency later told her tha wlould not be returning
to work at the client's premisesid. The facts of the case are silent on the causehir
reassignment.See generally id.The plaintiff filed suit under various causesaation including
retaliation. Id. at 682. The judge granted the staffing agency’siando dismiss the retaliation
claim because it found that the plaintiff's remowas not an adverse actiold. at 686. The court
reasoned that occasional reassignment was pampamndl of temporary work assignments, and as
such could not be adverse absent some allegatiminthie staffing company refused to find
alternate placement or that the alternate placewnféered was somehow inferiotd. at 686-87.

Similarly, the plaintiff inColes complained to both the staffing agency and itentliof
sexual harassmenColes 287 F. Supp. at 28. The agency’s client latquested that the plaintiff
be removed from the client’s service, claiming tehe falsified her time card and assaulted an
employee. Id. at 28-29. The agency honored the client’'s requédt. The judge granted the
staffing company’s motion for summary judgment aetaliation claim.ld. at 34. This judge also
expressed doubts as to whether a removal from paeary work assignment could be an adverse
action because there was evidence that the pfaim#it eligible for reassignmentld. at 32.
Assuming, without deciding, that such an action Mobe adverse, the judge still granted the
staffing agency’s motion for summary judgment bseathey had a legitimate, nondiscriminatory
reason for the action—the client’'s requestl. at 33-34. Because of such a request, even if a
discriminatory motive had existed, the agency “wiobdve made the same decision in the absence
of the unlawful motive, [and] the [c]ourt cannotydhat retaliation was the ‘but for’ cause of [the
plaintiff's] termination.” Id. at 33 (internal quotations omitted).

Still, there are some situations where a staffiogngany’s removal of a temporary worker
may constitute an adverse action. Sinketta case regarding the Americans with Disabiliies
(“ADA”), the plaintiff was prone to seizures. 199L 507044 at *1. During a seizure, the
plaintiff allegedly struck a representative of gtaffing agency and wandered off the job site.
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at *1-2. The staffing agency’'s agent conferredhwite client andooth determined that the
plaintiff should be terminated from the assignmduoe to his behavior, which may have been
related to his disability.ld. at *2. The agency later attempted to contact tha{iff to see if he
was available for other assignmentd. The judge determined, without much reasoning, tie
termination from the temporary assignment was aver@@ action, regardless of whether the
plaintiff were eligible for reassignment.

Like the plaintiff inMullis, who was on a temporary assignment with the staffigency’s
client, Plaintiff was on a temporary assignmenthwi@ompany. Reassignment is a common
occurrence with temporary assignments and shoutdoaoconsidered an adverse action if the
temporary worker is eligible for reassignment. ded, Agency located an alternative assignment
for Plaintiff within a few days. Although it miglte argued that the result here should be the same
as inSunkettthe facts of these cases are quite differentst,[Bunkettwas interpreting the ADA,
not Title VII. But more importantly, the agency Sunketttook part in the termination decision.
Agency, on the other hand, like the agencZates only acted on the instructions of its client, and
made no independent decision. Thus, Agency’s mecit reassign Plaintiff should not be
considered an adverse action.

Even if the reassignment were an adverse actioené&yg should still not be liable for
retaliation because it had a legitimate, nondisicratory reason for its action. Like the agency in
Coles Agency received a request from its client to reenthe temporary worker from the work
site.  Agency does not have the authority to keéemporary worker on an assignment once its
client has requested that the worker be reassigfduals, Agency can show that it “would have
made the same decision in the absence of [anyjvimlanotive.” Coles 287 F. Supp. at 33. This
would arguably be true even if Company had givetisariminatory reason for the termination.
The case here is even stronger, however, becausg@ddy cited attendance and availability, not
pregnancy, for the discharge. Even if Plaintifh cghow that the “attendance and availability”
excuse is mere pretext, it would be pretext on betidCompany, not Agency. Agency’s reason
for reassignment is the same reason as thabies—the request of a client. As the judgeQaoles
found, such a reason is legitimate and nondiscatony. The result here should be the same and
Agency should not be liable for retaliation.

Il. Agency’s Status as Employer under Title VII:

In certain cases, an employer may be liable foraitteons of its agents or of third parties.
See, e.g.Powell v. Las Vegas Hilton Corp3841 F. Supp 1024 (D. Nev. 1992) (holding that an
employer may be liable for sexual harassment aéraployee by the employer’s customers if the
employer knows about the harassment and fails ke teorrective measures). However,
employment agencies are not liable for the fullgef unlawful employment practices that are
prohibited to employersKellam v. Snelling Personnel Svc866 F. Supp. 812, 816-17 (D. Del.
1994)). InKellam, the plaintiff argued that the words “otherwisealiminate” in the employment
agency statute incorporates the unlawful employnpeattices prohibited to employers into the
statutory provisions for employment agencielsl.; see42 U.S.C. § 2000e-2(b). The judge in
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Kellam reasoned that the language “to otherwise discritainaodifies only “to fail or refuse to
refer for employment” and could not incorporate thk panoply of unlawful employer activities
into the limited unlawful employment agency actest Kellam 866 F. Supp. at 81%&ee42
U.S.C. § 2000e-2(b). As discussed above, Agency did najage in any discriminatory
employment agency activities. Thus, for Agencyéoheld liable for the alleged, discriminatory
actions of Company, it must first be found to besarployer under Title VII.

As mentioned previously, to be held liable as amleger, the entity must not only meet
the broad statutory definition, but must also hasme form of employment relationship with the
person making the claimg.E.O.C. v. Pac. Maritime Ass'851 F.3d 1270, 1273 (9th Cir. 2003);
Williams v. Carusp966 F. Supp. 287, 295 (D. Del. 1997) (citiNgtionwide Mut. Ins. Co. v.
Darden 503 U.S. 318 (1992) (defining a covered employeder ERISA)); Lex K. Larson,
Larson’s Employment Discriminatid® 3.02 (1999). Staffing companies present a ngoblem
because the temporary workers are often on thecgigepayroll, but do the majority of their work
elsewhere.Seelarson,suprg § 6.01.

A variety of legal theories exist to address theiagion where an employee may be
employed by more than one entity. The integratagleyer theory does not apply here because it
assumes the two companies are not independiaitacs v. Fiore473 F. Supp. 2d 647, 656 (D.
Md. 2007). It is generally only utilized in the rpat / subsidiary context and then “only in
extraordinary circumstancesltl. An indirect employer theory of liability must besasted against
the entity at whose facility a discriminatory actioccurred, and thus is also not relevant here.
Pacific Maritime 351 F.3d at 1274. Therefore, Agency must berapl@yer or a joint employer
in order to be held liable as an employer unddeMtl. Cf. id.

A. Judicial Tests for an Employer:

In 1992, the Supreme Court announced that theofesh employment relationship under
ERISA must be found using the general analysisafgncy under the common laviNationwide
Mut. Ins. Co. v. Darderb03 U.S. 318. ThBPardentest stated that the foremost consideration for
finding an employment relationship was the “rightcontrol the manner and means by which the
product is accomplished.ld. at 323-324. The court also listed several fadioisonsider: 1) The
skill required; 2) the source of instrumentalitegstools; 3) location of the work; 4) duration bkt
relationship; 5) whether the hiring party has tightrto assign additional duties to the hired party
6) the extent of the hired party’s discretion owdren and how long to work; 7) the method of
payment; 8) the hired party’s role in hiring or payassistants; 9) whether the work is part of the
regular business of the hiring party; 10) whetlherhiring party is in business; 11) the provisién o
employee benefits; and 12) the tax treatment ohitesl party.Id.

The hybrid test likewise emphasizes contrdlilliams v. Grimes Aerospace C®88 F.
Supp. 925, 935 (D.S.C. 1997) (citicgarrett v. Phillip Mills, Inc, 721 F.2d 979, 981-82 (4th Cir.
1983). Indeed, much like tHeardentest, the “main focus” of the hybrid test is cohtwwer the
“‘means and manner” of the workers’ performan@gestman v. Nat'| Farmers Union Ins. C858
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F.2d 303, 305 (10th Cir. 1992The hybrid test gives eleven additional factors) type of
occupation; 2) skill required; 3) who furnishd® tequipment; 4) length of time worked; 5)
method of payment; 6) how the relationship is ieated; 7) whether annual leave is available; 8)
whether the work is an integral part of the emptsybusiness; 9) whether the employer provides
retirement benefits; 10) whether the employer Eo@al security taxes; and 11) the intention of
the parties.Id.

These two tests overlap a great deal. The onbpar@nt difference is that the hybrid test
gives more deference to the intention of the psdied how the relationship is terminated.

B. Joint Employer Theory:

Because employees who arguably work for more thaa employer are becoming more
common, the courts have recognized that more then person could meet the definition of
employer for a single employeeCaldwell v. ServiceMaster Cor®66 F. Supp. 33, 46 (D.D.C.
1997);Amarnare v. Merrill Lynch, Pierce, Fenner & Smith¢., 611 F. Supp. 344, 349 (S.D.N.Y.
1984). A finding of a joint employment relationghalso hinges on control, such as when “one
employer[,] while contracting in good faith with atherwise independent company, has retained
for itself sufficient control of the terms and catimhs of employment of the employees who are
employed by the other employerVirgo v. Riviera Beach Assocs., Lt80 F.3d 1350, 1360 (11th
Cir. 1994). Thus, a joint employer relationshipséxwhen “[tjwo or more employers . . . control
the terms and conditions of employment of the eyged E.E.O.C. v. Pac. Maritime Ass'351
F.3d 1270, 1275 (9th Cir. 2003) (internal citati@msitted).

The Ninth Circuit has utilized a detailed test foe joint employment relationship known
as the “economic realities testld. This test emphasizes control over the “terms @mdlitions”
of employment rather than the “manner and meangrofiuction. The test considers “all factors
relevant to the particular situation” to examine t@ixtent of control exercised by each employer.
Id. Such factors overlap with those relevant to thgle employer inquiry and include, but are not
limited to: 1) The degree of the organization’shtigp control the manner in which the work is to
be performed; 2) the alleged employee’s investnergquipment or materials required for the
task; 3) the alleged employee’s employment of hslpé) whether the service rendered requires a
special skill; 5) whether the service renderednisrdegral part of the organization’s busine$s;
ownership of property or facilities where work ogedl; 7) whether the organization can hire or
fire the individual; 8) whether the organizatiomcset the rules and regulations of the individual’s
work; 9) the degree of supervision the organizaganarcises over the alleged employee’s work;
10) the extent of the influence the alleged empdogeay exert over the organization; and 11)
whether the parties intended an employment relslign Id. at 1275-76.

Although the Ninth Circuit has not yet applied thest in the specific context of a staffing
agency, several courts have addressed whetheffiagt@gency may be an employer under Title
VILI.
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C. Precedent and Application:

The application of the tests for an employmentti@taship under Title VII as it relates to
staffing agencies has differed somewhat among #Hréows jurisdictions. Some judges have
avoided the issue altogether by assuming thatffingtagency is an employer, but absolving them
of alleged discrimination at an employer’'s work@dor other reasonssee, e.g.Takacs v. Fiorg
473 F. Supp. 2d 647, 656-58 (D. Md. 2007) (assumintipout finding, that a staffing company is
a joint employer, but finding that the staffing agg could not be liable for a client's alleged
sexual harassment because the agency had no pbtice harassmentf oles v. Kelly Services,
Inc., 287 F. Supp. 2d 25, 30-32 (D.D.C. 2003) (findingt there was no hostile work environment,
and that if there was the agency took reasonabteed&l measures, while not addressing the
threshold issue of whether the agency was the tgf@nemployer). Of the cases that have
analyzed the employment relationship in detail, ynhave found that a staffing agency is not an
employer.

1. Staffing Agency is Not an Employer

Several courts have found that the staffing agesayot the employer of the temporary
workers it places with its clientsSee, e.gWatson v. Adecco Employment Svcs., Ris2 F. Supp.
2d 1347, 1356 (M.D. Fla. 2003)illiams v. Carusp966 F. Supp. 287, 296 (D. Del. 199Kgllam
v. Snelling 866 F. Supp. 812, 815-16 (D. Del 19%4},d 65 F.3d 162 (3d Cir. 1995).

In Watson a staffing agency assigned two workers to adctafeteria. 252 F. Supp. 2d
at 1349. Pursuant to the contract, the client hamnplete discretion to terminate a temporary
employee’s service.”ld. A manager employed by the client trained and supedvthe workers,
and dictated uniform dress requirementsl. The staffing agency issued paychecks, withheld
taxes, and issued “general guidelines about apiatepattire.” Id. The workers refused, for
religious reasons, to wear Santa hats during thiddys. Id. The staffing agency later allegedly
removed the two workers from the assignment atlieat's request.ld. at 1350-51. The workers
continued to be eligible for reassignment by thenay to other clientsld. at 1351. Applying the
general agency principles &farden and the definition of joint employer Mirgo, the judge in
Watsonfound that the agency did not retain the requisadatrol over the “essential terms and
conditions of employment” to be considered the woskemployer or joint employeid. at 1354-
56; see Darden503 U.S. 323-24Yirgo, 30 F.3d at 1360. Rather, the judge found thatntiain
balance of control was held by the client, whiclpeswised the workers and dictated their job
duties, rather than by the agency, which issuey geheral guidelines and handled payroll issues.
See idat 1349, 1356.

Similarly, in Carusq the judge found that a staffing agency did nogérexhe requisite
control to be an employer under Title VII. 966Supp. at 296. There the worker was allegedly
subjected to sexual harassment by the client’'s @yepl and had reported it to the staffing agency.
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Id. at 289. The client trained and supervised the amr&nd the worker did not report daily to the
staffing agency.ld. at 296. The client could terminate the assignnagiis discretion.Id. at 296
n.8. However, the agency was in charge of paynaliters. Id. at 296. Again, the judge found that
the agency was not an employer under Title \ltl. at 296. In doing so, the judge seemed to rely
on the fact that th®arden court set out that control over the “manner and neéaf the work
product was one of the “foremost factors,” and stedfing agency had very little control over the
manner and means of the work product, even if Haglysome control over the pa$ee id.

The judge inKellam likewise relied on the fact that tli@ardentest placed the “greatest
emphasis . .. on the hiring party’s right to eohthe manner and means by which the work is
accomplished.” 866 F. Supp. at 815. ApplyingsbeeraDardenfactors, the judge reasoned that,
although 1) the agency was “in business;” 2) thaprary workers were “employees” of the
agency for tax purposes; 3) the duration of theptary workers’ relationship with the staffing
agency may last several years; and 4) the agerioaed paychecks to the workers, the balance
of the evidence supported an “independent contragiationship” rather than an employment
relationship. Id. The workers were not assisting with the agencyegtlar business” of finding
temporary workers for the agency’s clients; thekeos were not obligated to accept an assignment
offered by the agency; and the agency did not dewny of the materials with which the work
would be undertakenld. In addition, the client, and not the agency, hadtr@b over when and
how long the workers workedld. The judge placed the greatest emphasis on the “enaamd
means” portion of the test, noting that it was ttent who trained, directed, supervised and
evaluated the workers and their work product. Importantly, the judge also noted that, although
the agency may have the authority to unilateradiypaove the worker from an assignment or from
the agency’s availability list, such removal “coulebt prevent the temporary worker from
continuing to work for the client if the client stesired.” Id. This seems to suggest that the
authority to hire and fire may not play as big &rim the staffing agency context as it might in
others. Cf. id. Although this analysis was undertakerKiellamonly in the context of determining
whether the agency had enough employees to sé#tisfgtatutory definition of “employersee42
U.S.C. 8 2000e(b) (2006), the analysis—ibarden test—is the same as that for determining
whether there is an “employment relationship.”

2. Staffing Agency Is an Employer

Unfortunately, not all courts that have addresseddsue have found that a staffing agency
does not have an employment relationship with thekers it assigns to its clients. However, the
two courts that have found an employment relatignsimceDardenwas decided do not apply the
agency principles as set fortharden. Sege.g, Dewitt v. Lieberman48 F. Supp. 2d 280, 292
(S.D.N.Y. 1999) (applying the “payroll method'Mullis v. Mechanics & Farmers Ban®94 F.
Supp. 680, 685 (M.D.N.C. 1997) (applying the “lodrservant doctrine”). Neither case should
apply here.

Dewitt uses the somewhat simplistic “payroll method,” vhstates that all workers on the
payroll are employees. 48 F. Supp. 2d at 292.s method should not be applied here. First, the
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judge utilizes the payroll method only to determivigether the staffing agency has fifteen or more
employees as required by Title VII. 48 F. Supp.a2@92 (citingWalters v. Metropolitan Educ.
Enter., Inc, 519 U.S. 202 (1997)). In doing so, it ignores BrardenCourt’s admonition that an
employment relationship should be analyzed throtigh common law of agency.Cf. id. In
addition, the only Title VIl charge against thefitey agency inDewitt is retaliation, which is
forbidden to employers and employment agenciegalik; see42 U.S.C. § 2000e-3(a). Thus the
determination that the staffing agency is an emgrlay arguably dicta.

Similarly, Mullis should also not be followed. Mullis, the court citearderis general
proposition that the existence of an employmenati@hship should be analyzed under the
common law of agency. 994 F. Supp.685. It then states that the loaned servarttideas just
such a common law principle of agendg. The loaned servant doctrine states thatéaployee
directed or permitted to perform services for apotispecial employer’ may become the special
employer’'s employee while performing those servicell. (emphasis added). The court further
states that “where the special employer controks mheans and manner of the temporary
employee’s work, the temporary employee is comsilean employee dboth the temporary
agency and the special employetd. (emphasis in original). This reasoning is not passve for
two reasons. First, the definition of a “loanedvaet” already assumes that the temporary worker
is an “employee” of the temp agency. Thus, a cowrst undergo an inquiry under the common
law doctrine of “control” before it can even applye loaned servant doctrine. Second, the
application of the loaned servant doctrine witheuth an inquiry regarding control ignores the
Dardencourt’s emphasis of control over the manner andma@f production.

3. Status as Employer is a Question of Fact for éhJury

Finally, one court has stated that whether a sigffigency and a temporary worker have an
employment relationship should be a question df fiacthe jury. Williams v. Grimes Aerospace
Co, 988 F. Supp. 925, 936 (D.S.C. 1997). Unlike oliger courts, thé&rimescourt used the
hybrid test. Id. at 935. The judge noted that the staffing agersag fhe worker’'s wages, managed
her benefits, and handled complaints regardingehgsloyment statusld. at 936 In addition, the
judge inGrimesappeared to place the greatest weight on thetHattthe staffing agency had the
ability to hire and fire the workerld. Indeed, the judge called this ability the “ultimaneans of
control.” 1d. These factors were enough for the judge to detidethe employment relationship
could not be decided on summary judgment, and mstead a matter for the juryd.

4. Application

The facts in the case at bar are similar to thngerimes,which followed the hybrid test,
but are also similar to those Watson Carusq andKellam which used th®ardentest. Agency
handled Plaintiff's wages and benefits, and mayehhad the authority to address Plaintiff's
complaints. It is also probable that Agency had #uthority to remove Plaintiff from an
assignment or remove her from their list of prospecworkers. Company, however exerted all
other control over the “manner and means” of wordpction, including training, supervision,
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and evaluation. It was also responsible for de@inPlaintiff's duties while on assignment. In
addition, Company had extensive control of thaatidn and termination of the work assignment,
if not Plaintiff's eligibility as a temporary workdor Agency. Thus, whether Agency may be an
employer under Title VII may hinge on whether thistbict of Arizona follows théDardenline of
cases rather than the hybrid line.

It is difficult to determine how the District of A&ona or the Ninth Circuit will evaluate the
employment relationship. The Ninth Circuit endorgbe Darden test in the context of the
Occupational Safety and Health Act (OSHA).oomis Cabinet Co. v. Occupational Safety &
Health Review Comm,r20 F. 3d 938 (9th Cir. 1994). However it lateitized the “economic
realities test” in a case more similar to the ohbaa. See E.E.O.C. v. Pac. Maritime Ass3b1
F.3d 1270, 1275-77 (finding that a stevedoring eission, which paid the wages of longshore
workers at a stevedore company but had no supeyvadhority or capacity to hire or fire, was
not a joint employer). Unfortunately, the judgeRacific Maritime also seemed to place great
emphasis on the ability to hire and firéd. However, there are a few of reasons why the court
should give little weight to Agency’s limited autiity to hire or fire Plaintiff.

First, theDardentest is endorsed by the U.S. Supreme Court, wheaheahybrid test and
the economic realities test are not. Given theilarity of the tests, this may not make much
difference. However, it does undermine themesand Pacific Maritimecourts’ reliance on the
power to hire and fire, which is not an explicitctar in Darden That reliance is further
undermined by the judge’s argumentHKellam—that a staffing agency’s power to remove the
worker from its list of available workers does affect the worker’s ability to work for the clieffit
the client so desires. Finally, too much emphagishe authority to terminate a work assignment
ignores the focus, present in bditarden and the hybrid test, on the “manner and means” of
production. Company, not Agency, held almost totaitrol of the manner and means by which
Plaintiff did her work. Thus, Agency should not tensidered an employer in terms of Title VII
liability.

I1l. Agency’s Liability as an Employer for the Discriminatory Acts of its Client:

Even if Agency were found to be Plaintiff's empéoyor the purposes of Title VII, Agency
should still not be liable for the alleged, disanatory actions of Agency. As stated above in Part
I, relating to liability as an employment agencygehcy’'s only act—honoring Company’s
request—was not a discriminatory act. Indeed, EfOC is not alleging that Agency
discriminated directly. Furthermore, the retabatistatute applies to employers and employment
agencies alike. 42 U.S.C. § 2000e-3(a). Thusttaysis in Part I.B relating to retaliation should
be similarly relevant for retaliation as an employeAs was the case for employment agency
liability, Agency did not retaliate as an emplogéher.

So for Agency to held liable for “unlawful employntepractices,” it must somehow be
liable for the alleged actions of Company. A staffagency’s client is not the agent of the staffin
agency, so an agency theory of liability is noplaty here.See Williams v. Grimes Aerospace,Co.
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988 F. Supp. 925, 933 (D.S.C. 1997). Thus, forrkgedo be liable for the alleged, discriminatory
acts of its client, there must be another thirdypkebility theory at work.

Agency is not liable for the alleged, discrimingtactions of Companyecause 1) An
employer is generally not liable for the discrintmrg actions of independent third parties except in
cases of harassment, and there is no harassmegedalhere; and 2) even if the harassment
standard could be applied to Agency, Agency’s raaledtions were both adequate and prompt.

A. The Harassment Standard:

An employer may be held liable for sexual harasgmemen if that harassment is
perpetrated by independent third partid2owell v. Las Vegas Hilto@orp., 841 F. Supp. 1024,
1028 (D. Nev. 1992) (holding that a casino may bkl hable for sexual harassment of a casino
employee by customers of the casino in the propeurnstances). An employer may be liable for
the sexual harassment of an employee by an indepenidird party if the employer 1) knew or
should have known of the harassment; and 2) fadagdke prompt and adequate remedial action.
See, e.g.Moore v. Kuka Welding Sysl71 F. 3d 1073, 1079 (6th Cir. 199%)altman v. Int’l
Paper Co, 875 F.2d 468, 485 (5th Cir. 1989). This standaas$e in the harassment context and is
rarely applied to tangible employment actions sagldiscriminatory hiring and firingSeeDaniel
P. O’'Gorman/Paying for the Sins of their Clients: The EEOC’ssiion that Staffing Firms Can
Be Liable When Their Clients Terminate an Assigaegbloyee for a Discriminatory Reasdtil2
Penn. St. L. Rev. 425, 432-34 (2007).

Indeed, O’Gorman argues that an extension of thhaskenent standard for third party
liability to tangible employment action has no gtaty authority and should be avoided.
O’Gorman, supra at 459-63. In the context of staffing agencitbg standard for third party
liability has largely been applied in cases of banaent. See, e.g., Takacs v. Fioi473 F. Supp.
2d 647 (D. Md. 2007)Coles v. Kelly Svcs., Inc287 F. Supp. 2d 25 (D.D.C. 200Rijesgo V.
Heidelberg Harris, Inc.36 F. Supp. 2d. 53 (D.N.H. 1997). The few staffagency cases thab
apply a third party negligence standard to tangdngloyment actions cite cases whose authority
is ultimately traceable to harassment cases. Qraorsuprag at 456; se, e.g., Watson v. Adecco
Employment Svcs., Inc252 F. Supp. 2d 1347, 1357 (M.D. Fla. 2008jilliams v. Grimes
Aerospace C.988 F. Supp. 925, 937 (D.S.C. 1997). Furthercase has found that a staffing
agency was liable for the discriminatory actionsitef clients outside of a harassment context.
O’Gorman, supra at 456. Thus, the Title VIl statutes, as wellcase law related to staffing
agencies, provide scant authority for the applocabtf the third party liability standard outsideth
context of harassment.
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B. Adequate Remedial Action:

Even if such a standard were applied to Agencgeat any duty to take prompt remedial
action. Once an employer is made aware of sexarasbBment by a third party, it is under a duty to
take “prompt and adequate remedial actioklillis v. Mechanics and Farmers Bardd4 F. Supp.
680, 685 (M.D.N.C. 1997) (citinéndrade v. Mayfair Management, In&8 F.3d 258, 261 (4th
Cir. 1996)). When determining whether a remedaioa is adequate, a court asks whether the
action is “reasonably calculated to prevent furth@rassment.”"Williams v. Carusp966 F. Supp.
287, 298 (D. Del. 1997 oles 287 F. Supp. 2d at 32. The remedial action ralsst be “feasible
and reasonable under the circumstanceRiesgo 36 F. Supp. 2d at 59 (citinBeGrace V.
Rumsfeld614 F.2d 796, 805 (1st Cir. 1980)).

Several cases have addressed whether a parti@dponse by a staffing agency was
adequate. In those cases, wherever a staffingcggemtacted the client to investigate and offered
to remove the worker from the client's employ, fhege always found such a response to be
adequate. See, e.g., Cole87 F. Supp. 2d at 3L arusq 966 F. Supp. at 298 aldwell v.
Servicemaster Corp966 F. Supp. 33, 48 (D.D.C. 1997). Indeed, sheceoval and reassignment
is “reasonably calculated to prevent further [dimanatory action],” some of these judges even
stated in dicta that removal combined with an offerfind substitute placement would be an
adequate remedial action in itself, even absenbastigation. See, e.g., Carus®66 F. Supp. at
298; Caldwell 966 F. Supp. at 48.

In fact, there is only one case that found thaia#fisg company’s remedial action was not
sufficient. See, e.g.Mullis, 994 F. Supp. 680. IKlullis, a staffing agency assigned the plaintiff
to a bank. Id. at 683. There, a bank employee allegedly subjdutedo sexual harassmen.
When she made the staffing agency aware of thgeallbarassment, the agency responded only by
telling her to “hang in there.ld. The plaintiff was removed from the assignmenthat client’s
request six to eight weeks lateBeeid. The plaintiff later brought charges of sexualdsament
against the staffing agencyd. at 683-84. The staffing agency argued that theememnoval of the
plaintiff was an adequate remedial responkk.at 686. The judge did not rule out that removal
may have been adequate, but held that it was motiijpt” because it did not happen until several
weeks after the plaintiff complained to the agenicy.

Here, Agency immediately contacted Company uporivetwy the complaint, presumably
to investigate Plaintiff's allegations. In additicAgency offered to reassign Plaintiff shortlyeaft
receiving her complaint. These remedies were tnealsly calculated to prevent further
[discrimination].” Carusq 966 F. Supp. at 298. Indeed, they are very nehd same as those
remedies that were found adequateCimiesand Carusa In addition, the remedies that Agency
undertook go beyond what little was offered theirpifi in Mullis, and they were also more
prompt. Thus, even if Agency can be considereth#fizss employer, and even if the third party
liability standard for harassment can be extendethmgible employment actions in the staffing
agency context, Agency’s response was both prongpadequate.
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CONCLUSION

Agency should not be held liable for the allegetcminatory actions of Company.
Agency did not itself commit any discriminatory agtohibited to an employment agency.
Presently, the EEOC’s complaint only includes ckegainst Agency under the provisions of Title
VIl that apply to employment agencies. Thus, thet that Agency did not discriminate in the
referral process and did not retaliate should &edrquiry.

However, even if the complaint were amended touthel claims against Agency as an
employer, Agency should still not be liable. Agegmg not Plaintiff's employer such that it can be
held liable under the Title VII provisions relating employers. Further, even if Agency were
considered Plaintiff's employer, the only theoryliability that fits the facts as alleged is thédh
party liability theory for harassment. Since Pldins not alleging harassment, such a theory must
fail. Even if third party liability could be extded to tangible employment actions, Agency met its
burden of taking prompt remedial action. Thus, Ageshould not be liable.



